UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Kal t man- 4 asel
V. : No. 3:01cv68(JBA)
Dool ey et al.

Rul i ng on Defendants’ Mdtion for Summry Judgnent [Doc. #36]

Alice Kaltnman-d asel comenced this | egal mal practice
diversity action against Shipmn & Goodw n LLP, a Connecti cut
law firm and two of its attorneys, Francis M Dool ey and
Stuyvesant K. Bearns, claimng that defendants failed to neet
m ni mum st andards of professional care when they represented
her from 1981 to 1999 in various financial and business
transactions. She alleges specifically that although
def endants knew that her ex-husband, Kenneth Kaltman, failed
to nake paynments on demand notes he had executed in her favor,
they failed to advise her to attenpt to collect the notes
within the applicable statute of limtations period. She also
clainms that defendants engaged in a pattern of sinultaneously
representing both her and her adversaries. Finally, she
clainms that while defendants represented her nother (who they
al |l egedly knew was not of sound m nd), they caused a twenty-
foot strip of land to be annexed to plaintiff’s adjoining
pi ece of land, resulting in plaintiff’s loss of the right to
mai ntain a nonconform ng use of the property.
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For the reasons set out bel ow defendants’ notion for

summary judgment is granted.?

Sunmary Judgnent Standard

A General Standard

Under Fed. R. Civ. P. 56(c), summary judgnment is proper
"if the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any nmaterial fact
and that the noving party is entitled to a judgnent as a
matter of |aw "

In nmoving for summary judgnent against a party who will
bear the ultimte burden of proof at trial, the novant’s
burden of establishing that there is no genuine issue of
material fact in dispute will be satisfied if he or she can

point to an absence of evidence to support an essenti al

el ement of the non-noving party’s claim Celotex Corp. V.

The Court accepts, over plaintiff’s objection,
def endants’ untinely-filed Local R 9(c)(1) Statenent, and
thus the Court will not summarily deny the notion for summary
judgnment as requested by plaintiff. After full review of the
papers, the Court discerns no prejudice to plaintiff fromthis
untinmely filing and sees no benefit in requiring the parties
tore-file the notion and all papers in support of and
opposition to the notion. Cf. Fed. R Civ. P. 1 (rules to be
"construed and adm nistered to secure the just, speedy and
i nexpensi ve determ nation of every action").
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Catrett, 477 U. S. 317, 322-23 (1986); accord Parker v. Sony

Pictures Entmit, Inc., 260 F.3d 100, 111 (2d Gir. 2001) ("A

def endant need not prove a negative when it noves for summary
judgnment on an issue that the plaintiff nust prove at trial.
It need only point to an absence of proof on plaintiff’s part,
and, at that point, plaintiff nust ‘designate specific facts
showi ng that there is a genuine issue for trial.’”") (quoting

Celotex, 477 U S. at 324); Gallo v. Prudential Residential

Servs., Ltd. Pshp., 22 F.3d 1219, 1223-1224 (2d Cir. 1994)

("the noving party may obtain summary judgnment by show ng that
little or no evidence nmay be found in support of the nonnoving
party’s case") (citations omtted).

The non-noving party, in order to defeat summary
judgment, nust then cone forward with evidence that woul d be
sufficient to support a jury verdict in his or her favor.

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 249 (1986)

("there is no issue for trial unless there is sufficient

evi dence favoring the nonnoving party for a jury to return a

verdict for that party"); Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., 475 U.S. 574, 587 (1986) ("Where the

record taken as a whole could not |lead a rational trier of
fact to find for the nonnoving party, there is no genuine

issue for trial.") (citation and internal quotation omtted).



In making this determ nation, the Court draws all reasonable
inferences in the |ight nost favorable to the party opposing
the notion. 1d. However, a party opposing sunmmary judgment
"may not rest upon the nere allegations or denials of the

adverse party’s pleading," Fed. R Civ. P. 56(e), and "sone
met aphysi cal doubt as to the material facts" is insufficient.

Mat sushita Elec., 475 U.S. at 586 (citations omtted).

B. Verified Conpl ai nt

In this case, plaintiff’s only evidence in opposition to
def endants’ nmotion for sunmary judgnent is her verified
conplaint, at the bottom of which appears the follow ng sworn
and duly notarized statenent signed by Kaltman-G asel: "1 have
read the foregoing Conplaint and the allegations thereof are
true to the best of ny know edge, information and belief."
Compl . at 6. Inasnuch as Kaltman-G asel’s verification is
"t he equival ent of the oath that would be given with respect

to an affidavit," she "is entitled to rely on it in opposing

summary judgnment." Fitzgerald v. Henderson, 251 F.3d 345, 361
(2d Gir. 2001).

As plaintiff’s sworn statenents are equivalent to
statements made in an affidavit, id., they are subject to the

normal rules governing affidavits submtted in support of or



in opposition to a notion for summary judgnment. Thus, they
must be based on personal know edge, Fed. R Civ. P. 56(e),
t hey must be nore than "unsupported allegations” (which cannot

create a material issue of fact), Weinstock v. Colunbia

Uni versity, 224 F.3d 33, 41 (2d Cir. 2000) (citations

omtted), and they cannot contradict the affiant’s deposition

testinony, Bickerstaff v. Vassar College, 196 F.3d 435, 455

(2d Cir. 1999) (citation omtted).
1. Analysis

"[T]he plaintiff in an attorney nal practice action nust
establish: (1) the existence of an attorney-client

relationship; (2) the attorney’ s wongful act or om ssion; (3)

causation; and (4) damages." Mayer v. Biafore, Florek and
O Neill, 245 Conn. 88, 92 (1998) (citing 4 R Mallen & J.

Smith, Legal Malpractice (4th ed. 1996) § 32.9 at 172-74).
The second el ement of this claim a wongful act or om ssion,
is "the failure of one rendering professional services to
exerci se that degree of skill and | earning commonly applied
under all the circumstances in the community by the average
prudent reputable nenmber of the profession with the result of
injury, loss, or damage to the recipient of those services."

Davis v. Margolis, 215 Conn. 408, 415 (1990) (I egal

mal practice) (citing, inter alia, Barnes v. Schlein, 192 Conn.




732, 735 (1984) (nedical malpractice)) (internal quotations
omtted). The burden of proving that a defendant has breached
this professional duty is always on the plaintiff. Synder v.
Pant al eo, 143 Conn. 290, 294 (1956) (medical mal practice);

Bennett v. Lindsay, No. 389401, 1999 W 512672 (Conn. Super.

July 6, 1999) (legal malpractice).

A plaintiff cannot prevail on a |egal malpractice claim
under Connecticut |aw unless either (1) she presents expert
testi mony establishing the professional standard of care, or
(2) "there is present such an obvious and gross want of care
and skill that the neglect is clear even to a | ayperson.™

Davis v. Margolis, 215 Conn. 408, 416 & 416 n.6 (1990)

(citations and internal quotations omtted); accord Paul v.

Gordon, 58 Conn. App. 724, 727-728 (2000). Thus, on those

i ssues upon which her expert report does not opine, plaintiff
cannot prevail on summary judgnent unless a reasonable jury
could find the requisite substantive standard of clear

neglect. See Anderson v. Liberty Lobby, 477 U S. 242, 252

(1986) ("the inquiry involved in a ruling on a notion for
summary judgnment . . . necessarily inplicates the substantive
evidentiary standard of proof that would apply at the trial on

the merits").



A. Demand Not es

Kennet h Kal t man executed several demand notes in Kaltman-
G asel’s favor. Attorney Dool ey advi sed her that she shoul d
not pursue collection efforts on these notes until such tinme
as she had sufficient funds to ascertain Kaltmn' s assets.
See Kaltman-d asel Dep. at 1282 see also Dooley Aff. ¢ 2 ("I
advi sed Ms. Kaltman-d asel that before initiating litigation
to collect on the notes, she should first hire a private
investigator to locate M. Kaltman’s assets, in order to
det erm ne whet her he had any assets which could be used to
satisfy the debt."). Because no collection effort was made
within ten years fromthe issue date of any of the notes,?3
Kal t man- d asel is now barred fromenforcing the notes. See
Conn. Gen. Stat. § 42a-3-118(b) ("an action to enforce the
note is barred if neither principal nor interest on the note
has been paid for a continuous period of ten years"). She
claims that Attorney Dool ey’s advice constituted |egal

mal practice.

°See also id. at 23 ("Q In other words, what he told you
was it would be a waste of tinme to get a judgnent if you
didn’t know where the assets were so you could realize the
judgnment? A: Yes.").

3See Kal t man-d asel Dep. at 38.
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1. Statute of Limtations

This claimis tinme-barred. Because the |ast note was
i ssued on March 29, 1987, see [Doc. #37 Ex. B], Kaltman-Qd asel
coul d not have made any claimon the notes after March 29,
1997 (ten years later). Any al |l eged mal practice clai mwoul d
have thus accrued, at the latest, by March 29, 1997. (Any
advi ce given after March 29, 1997, could not have been the
cause of any | oss because the notes would already have been
time-barred.) This suit was not filed until January 16, 2001
— nmore than three years after the | ast possible date of
mal practice. |Inasnuch as the statute of limtations for such
tort actions in Connecticut is three years, Conn. Gen. Stat. §
52-577, this action is tinme-barred absent sone form of
tolling.

Kal t mpan-d asel clains that the statute of limtations for
def endants’ all eged mal practice should be tolled due to
def endants’ all eged fraudul ent conceal ment and their
continuous representation of her. Neither claimhas nerit.
I n Connecticut, a plaintiff relying on the fraudul ent
conceal nent exception to a statute of limtations defense has
t he burden of proving by "clear, precise, and unequi vocal
evi dence": (1) defendant’s actual awareness, not i nputed

know edge, of the facts necessary to establish the plaintiff’s



cause of action; (2) defendant’s intentional conceal nent of
these facts fromthe plaintiff; and (3) defendant’s

conceal nent of the facts for the purpose of obtaining delay on
the plaintiff’s part in filing a conplaint on her cause of

acti on. Bartone v. Robert L. Day Co.., Inc., 232 Conn. 527,

533 (1995) (citations omtted). "The defendants’ actions nust
have been directed to the very point of obtaining the delay in
filing the action of which they afterward seek to take

advant age by pleading the statute.” Bound Brook Ass’'n V.

Norwal k, 198 Conn. 660, 666 (1986) (citations and internal
guotations omtted).

Plaintiff’s only evidence of fraudul ent concealnent is a
conclusory allegation in the verified conplaint that
apparently applies to all allegations in the conplaint:

The defendants had a fiduciary obligation to
di scl ose the aforesaid mal practice and conflicts of

interest to the plaintiff, as well as to avoid them
but the defendants did not make such di scl osures

until less than three years prior to the date of
this action, if at all. As a result, the plaintiff
did not |learn that she had this cause of action
until less than two years ago.

Conpl. § 7. This clained "evidence" is far fromclear,
preci se or unequivocal; it is conclusory, unsupported and
wholly fails to create a genuine issue of material fact.
Plaintiff’s continuous representation claimis simlarly
unavai ling. "For the continuous representation doctrine to
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apply to a legal mal practice action and to operate to toll the
statute of |limtations, the client nust show that (1) the
attorney continued to represent [her] and (2) the
representation related to the same transacti on or subject

matter as the allegedly negligent acts.” Rosenfield v. Rogin,

Nassau, Caplan, Lassman & Hirtle, LLC 69 Conn. App. 151, 166

(2002) (citing S.MS. Textile MIls, Inc. v. Brown, Jacobson,

Tillinghast, Lahan & King, P.C., 32 Conn. App. 786, 791

(1993)). MWhile the verified conplaint clainms that defendants
represented Kaltman-Gd asel "until at |east April 5, 1999,"
Compl. § 5, that date is not relevant as the operative date
for these purposes is when one of the defendants | ast

represented her with regard to these notes. See Rosenfield,

69 Conn. App. at 166. The only evidence in the record in this
regard is the follow ng testinony:
A * * * Attorney Dooley stated that I would have
to wait until such a time that | had enough funds

to track Ken Kaltnan’'s assets.

And when was this conversation you had?

A: This conversation took place several tinmes over
a period of years.

Q Do you renmenber when the first tine was?

A: Probably in 1995.

Q And why were you able to place it in 19957 * * *
A: My husband left in 1995.
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Q And when was the last tinme you talked with
Attorney Dool ey about the notes where he

said you really ought to wait until you are

able to track his assets before filing suit?

A: | don’t want to guess on that. | think I have
written docunmentation as to when that took

pl ace.

Q Do you know where the docunentation is?

A: Yes. | have sonme journals that you requested

and | m planning to get those journals to you.

Kal t man- @ asel Dep. at 128-129.

| nasmuch as this inprecise guess of "a period of years”
after "probably . . . 1995" is the only evidence in the record
regardi ng whet her one of the defendants gave Kal t man-Q ase
advi ce about the notes at some point on or before January 16,
1998 (three years before this action was conmenced), *
def endants are entitled to summary judgnment because no
reasonable jury could find, based on this evidence alone, that
plaintiff has proven a continuous course of representation

regardi ng the notes through January 16, 1998. See Anderson V.

Liberty Lobby, Inc., 477 U S. 242, 249 (1986) ("there is no

issue for trial unless there is sufficient evidence favoring

“The "docunentation" to which Kaltman-d asel refers was
never nmade part of the summary judgnent record, nor is there
any other indication in the record that such docunentation
exi sts.
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t he nonnmoving party for a jury to return a verdict for that

party").

2. Merits

Alternatively, even if the claimwere not tine-barred and
assum ng arguendo that Attorney Dool ey’s advice not to pursue
collection efforts or make a demand on the notes fell bel ow
m nimal |y accepted professional standards, there is
insufficient evidence in the record fromwhich a jury coul d
conclude that this advice caused Kal tman-Qd asel any damages,
because there is no conpetent evidence in the record that Ken
Kal t man has or ever had sufficient funds to pay the notes or a
j udgnent .

The verified conplaint alleges that Kenneth Kaltman "had
or could acquire sufficient assets to pay all or a significant
portion of the said notes . . . . " Conpl. ¥ 6A. However, no
basis is given for this allegation, and Kaltman-d asel (whose
"affidavit" the verified conplaint is considered)
affirmatively disclainmed any know edge of Ken Kaltman’'s
finances at her deposition:

Q And did you ever |earn whether or not those
busi ness that Lon Moot told you that Ken

was involved in — did you ever | earn whet her
t here were any assets in those businesses?
A: | did not.
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Q So as of the present tine, you don’t know
whet her

Ken Kaltman in fact ever had assets that you
coul d have pursued or not; is that a fair
st at ement ?

A: | don’t know.
Kal t man- G asel Dep. at 25. The only indication that Ken
Kal t man had any assets is the foll ow ng unsupported hearsay:

Q And did you ever talk with the FBI or the State
Pol i ce about your husband s assets?

A: | talked with the State Police about ny
husband’ s assets.

Q And what did they tell you?

A: They told nme that they had himrecorded saying
that he had five to ten mllion dollars just to
play with. They found nultiple bank accounts in
his nane and they found nultiple businesses in

hi s girlfriend s name.

Q Did they, aside from your ex-husband’ s

st at ement s about his assets to the State Police,
did the State Police indicate they found any doll ar
val ue to these bank accounts and busi nesses?

A: Yes, they did.
Q And what was the dollar val ue?
A: They didn’t disclose that.
Kal t man- d asel Dep. at 135-136.
Because danmges are an el enent of a mal practice action,

Kal t man-d asel s cl ai m nust necessarily fail because there is
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no conpetent® evidence in the record fromwhich a jury could
conclude that in the absence of the allegedly flawed advice
from Attorney Dool ey, Kaltnman-d asel would ever have recovered

any noney from Kenneth Kaltman on the notes.

B. The October 1998 Sale of Sugar Hil

Kal t man- 3 asel next claims that defendants represented
both her as seller and the buyers of her home in October 1998,
and asserts that as a result of the conflict "and other
aspects of the negotiation and sale,” Conpl. Y 6B, the house
sold for only $1.55 mllion when its true val ue was between
$2.4 and $6 mllion. These "other aspects" are not specified
in the conplaint, but apparently concern the existence of a
second offer to purchase the home for $1.6 mllion by
prospective buyers Brian and Jennifer Quinn. See Kaltman-
G asel Dep. at 47-48 (alluding to another offer); Dooley Aff.

Ex. 1 (witten offer to purchase home for $1.6 mllion).®

SHear say evi dence may be used to defeat summary judgnent
only upon "a showi ng that adm ssible evidence will be
available at trial." Burlington Coat Factory WArehouse Corp.
v. Esprit De Corp., 769 F.2d 919, 924 (2d Cir. 1985). As in
Burlington, there has been no such show ng here.

°Pl ai ntiff’s opposition to defendants’ notion for summary
j udgnment addresses only the claimof dual representation. See
[ Doc. #47] at 9 (while the argunent addresses the allegedly
| ower selling price, this is prefaced with a reference to the
cl ai med dual representation as the cause of the |lower sale
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1. Dual Representation

VWi le the verified conplaint alleges that the defendants
represented the buyer, Conpl. T 6(B), Kaltman-d asel’s own
deposition testinony is to the contrary, inasnmuch as she
testified that it was Attorney Manasse, and not an attorney at
Shi pman & Goodwi n, who represented the buyer, and that Raveis
Realty was the buyer’s real estate broker. Kaltman-d asel
Dep. at 43, 143, 150. Moreover, Dooley avers that he turned
down the buyer’s spouse’s request for representation because
he was al ready representing Kaltman-Gd asel in other matters,
and avers that he referred the buyer’s spouse to Attorney
W Iliam Manasse. Dooley Aff. 1 3. Mnasse, in turn, swears
that he "represented [the buyer] in connection with her
purchase of property” from Kaltman-d asel, and that to his
know edge, neither defendant Dool ey nor anyone at Shi pman &
Goodwi n represented the buyer or her spouse "in any aspect of
the transaction.” Mnasse Aff. T 3-4. Because Kaltman-
G asel cannot create a genuine issue of material fact by
contradi cting her own deposition testinmony, and in |ight of
t he other, uncontradicted evidence in the record that no
def endant represented the buyer of Kaltman-d asel’s property,

there is no issue of fact left for trial on plaintiff’s dual

price).
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representation claim’

2. Depressed Sale Price

Any claimrelated to the all egedly depressed purchase
price, to the extent it is clainmed as independent fromthe
al | eged dual representation, see supra note 6, also fails as a
matter of law. While the verified conplaint asserts that the
“true val ue" of the property was between $2.4 and $6 million,
Kal t man- 3 asel specifically disclaimed any know edge of the
property’s true value in her deposition testinony:

Q VWhat do you think the house was worth in
Oct ober, 19987

A | was told the house was worth $6 million.

Q And who told you that?

A: Seynour Sur now.

Q And you, yourself, don't — | take it you don't
have an actual opinion in terms of market val ue;

you're just relying on Seynour Surnmow s advice,
i's that right?

Plaintiff’s expert report is unavailing because it is
based on the assunption that the buyer and seller are being
represented by the sanme attorney. See [Doc. #37 Ex. C] at 2.
Addi tionally, inasnmuch as the dual representation claimis
predi cated on Kaltman-d asel’s assertion that defendants
represented both the buyer and the seller, this claimis
def eated by showing there is no genuine issue of material fact
as to the representation of only one of the parties. The
Court does not address defendants’ contention that no factual
di spute remains as to defendants’ representation of Kaltman-
G asel as seller.
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|’mnot a qualified real estate appraiser.

Q * * * My question is: Do you have a different
opi nion apart fromwhat they told you?

A: It was ny famly home and I loved living there.
So to me it had no nonetary value. It — it was
home.

Kal t man- G asel Dep. at 48-49. The reference to a $6 mllion
apprai sal is hearsay, and no conpetent evidence of any
appraisal is in the record, and there is no indication that
adm ssi bl e evidence of an appraisal is forthcom ng for trial.
See supra note 5.

Al t hough plaintiff’s opposition brief correctly notes
t hat under Connecticut |law a property owner is entitled to

testify as to the value of her property, see, e.g., Msisco v.

La Maita, 150 Conn. 680, 684 (1963), the verified conplaint
provi des no evidence of the property’ s val ue because Kalt man-
d asel specifically disclainmed any know edge of that val ue at
her deposition. Moreover, Kaltman-G asel’s deposition
testinony was given after she signed the verified conplaint,
so it cannot be argued that the verified conplaint clarifies
or explains her deposition testinony.

Thus, the only conpetent evidence in the record as to the

property’s value are the two offers at issue here: one for
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$1.55 mllion and the other for $1.6 mllion.® Wile Kaltnmn-
G asel faults Dooley for advising her to accept the | ower
of fer rather than the higher offer, the sequence of events and
the terms of the offers explain this advice:
On or about August 31, 1998, | received [the $1.6
mllion offer]. The [$1.55 million] offer expired
at mdni ght on August 31, 1998. [The $1.6 million]

of fer contained a "back-out clause,” allow ng [the
of feror] seven days fromthe date of acceptance of

his offer to rescind the contract. | advised Ms.

Kal t man-d asel to accept the . . . offer of $1.55
mllion, rather than the [$1.6 m|lion] offer,
because if the [$1.55 mllion] offer expired and was
not renewed and [the $1.6 nmillion offeror] exercised
his right to rescind his offer, M. Kaltman-Qd asel
woul d have been |left with no purchaser at all, in

whi ch case the house woul d have been sol d at
foreclosure, alnost certainly for far |ess than
$1.55 million.

Dool ey Aff. q 5.

Kal t man- @ asel has no evidence to rebut the logic of this
advi ce, and her expert report does not even address this
issue. Wth this as the only evidence in the record, no jury
coul d conclude that Attorney Dooley’'s advice to accept the

slightly-lower offer rather than risk a much |ower sale price

in foreclosure constituted mal practice. Wile Kaltnman-d asel

8Kal t man- G asel testified in her deposition that during
the three years the property was on the market, these were the
only offers. See Kaltman-d asel Dep. at 47-48. \hile she
|ater recalled a third offer of $1.3 million, id. at 153-154,
this offer is less than the offer she conpl ains of accepting,
and thus need not be considered when taking this valuation
evidence in the light nost favorable to the non-novant.
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conplains bitterly in her deposition about having to part with
the property at all and the process of conveying the property,
see, e.qg., Kaltman-Gd asel Dep. at 149 (asserting that she "was
forced to sign" the deed and that "Attorney Dool ey threatened”
her), she admtted that the property was being foreclosed and
she was in bankruptcy, id. at 142-143, and that Attorney

Dool ey’s "threats" consisted of his warning that if she did
not convey the property, the buyers would be able to purchase
it for even less at a foreclosure sale, id. at 149-150. There
is no basis fromwhich a jury could find defendants’ |iable
for Kaltman-d asel’s displeasure at the fact or process of the

sal e of her property.

C. Dual Fl eet/ Canaan Bank Representation

Kal t man- G asel all eges that defendants represented her in
two foreclosure actions (one by Fleet Bank, one by Canaan
Bank), but that defendants "at the sanme tinme and for a | ong
time prior thereto" also represented Fleet and Canaan, causing
Kal t man- 3 asel "excessive and unnecessary financial loss in
connection with the said foreclosure attenpts.” Conpl. 916(C)-
(D). This financial loss is not further explained in the
conplaint, and plaintiff’s opposition to summary judgnment has

only one concl usory paragraph of argunment on this issue. See
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[ Doc. #47] at 9.°
The all egations that defendants represented Fleet and
Canaan Banks in these foreclosures, although verified, are
i neffectual because they are directly contradicted by Kaltmn-
G asel’s deposition testinony:
Q Do you know who represented the Canaan Bank in
connection with the foreclosure that was filed
with regard to the commercial property?

Carmody & Torrence.

i And who represented Fleet Bank in connection
1 th the forecl osure of Sugar Hill?

i And how about the foreclosure of Brenton Hill,
0 represented Fleet in connection with that?

A
Q
Wi
A: Cohen, Augur, Burns & Hard.
Q
wh
A | don’t know.

Kal t man- G asel Dep. at 192. Additionally, to the extent that
plaintiff’s claimis that defendants’ prior representation of
these institutions prejudiced her, she has no evidence of any

danmages because she has only unsupported specul ation that the

properties were worth nore than the price for which they sold.

SAfter arguing that Kaltman-d asel’s verification of the
conpl ai nt saves the portion of her claimin which she alleges
(contrary to her deposition testinony) that defendants
represented both her and the buyers of her home, the brief
states: "The sanme applies to the defendants’ contention that
they did not sinultaneously represent both her and banks which
were her adversaries and that, even if they did, the plaintiff
can’t prove she was hurt thereby. A jury will have to decide
the issue.”
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See Kaltman-d asel Dep. at 48-49 (plaintiff did not know val ue
of Sugar Hill property); 1d. at 62 (plaintiff could not nanme a
value for the comrercial property beyond stating that "it

provi ded a very good inconme and | had it cleaned and re-
rented"); id. at 176, 178-179 (beyond a hearsay statenent

about an appraisal six years prior to the sale of the
property, plaintiff did not "want to venture a guess" as to
the value of the Brenton Hill property). Thus, there is no

genui ne issue of fact left for trial on these clains.

D. Def endant Bearns’'s Wfe

Kal t man- d asel clainms that Any Schuchat, who is the
spouse of defendant Bearns, represented the prospective
tenants (Tom and Wendy G |l es) of one of her properties and
represented one of her creditors (George M Taylor & Son,
Inc.) in an attenpt to collect an unpaid fuel bill. Once
again, she lists only "further and additional financial |oss"
and a clainmed inability "to negotiate effectively,"” Conpl. 19
6(E) & 6(G, without any particularization, as the basis for
her clai med damages for this asserted conflict of interest.

Critically, there is no evidence in the record that
Attorney Bearns hinself represented Kaltman-G asel in either

of these matters. Thus, the claimnust necessarily be that
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when one | awyer-spouse represents a party, no lawer fromhis
or her spouse’'s entire law firm my represent the opposing
party. Such an interpretation of the canons of |egal ethics
finds no support in the nmodel rules or commentary, see coment
to Model Rule of Professional Conduct 1.8(i) (noting that the
di squalification of an attorney’s spouse fromrepresenting the
opposi ng side of a contested natter is personal to the spouse
and is not inputed to his or her firm, and at the very | east
woul d require expert testinony to establish such a standard of
care, whereas plaintiff’s expert’s report does not even

address this issue.10

E. Transfer of Susan G asel’s Twenty Feet of Land

Kal t man- d asel also clainms that while defendants were
representing Susan d asel, plaintiff’s nother, the defendants
knew G asel "was not then of sound m nd" but nonethel ess

"caused a certain twenty-foot strip of land in Salisbury,

Oplaintiff’s opposition to defendants’ notion for sunmmary
j udgnment does not address any claimrelated to Attorney
Bearns’s wife beyond its cut-and-pasted recitation (word for
word) of those sections of the Conplaint. The Court notes
t hat such haphazard briefing is perilously close to waiver of
an issue. Cf. Tolbert v. Queens College, 242 F.3d 58, 75 (2d
Cir. 2001) (in appellate briefing, "issues adverted to in a
perfunctory manner, unacconpani ed by sone effort at devel oped
argunent ati on, are deened waived.") (internal quotations
omtted).
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Connecticut, to be annexed to an adjoining parcel [of] |and
owned by the plaintiff.” Conmpl. 9 6(F). This allegedly (but

i nexplicably) caused Kaltman-G asel to |ose "the right to

mai ntain a nonconform ng use of her said property and val uabl e
econom ¢ opportunities." 1d.

What ever the tenuous nmerits of this claim it is clearly
time-barred as it concerns a land-transfer effected twelve
years prior to the commencenent of this action. [d. (transfer
took place "[o]n or about March 21, 1989"). \hile the
verified conplaint contains a conclusory all egation of
fraudul ent conceal nent, id. ("The defendants conceal ed the
significance of this information fromthe plaintiff until at
| east as late as Septenber 22, 1998."), this allegation is
belied by Kaltman-G asel’s deposition testinony, at which she
testified that she was aware at the time of the annexation
that the twenty-foot parcel of property was being transferred,
Kal t man- 3 asel Dep. at 100.

Vi |l e Kal t man-d asel claims that she did not know until
1998 that the strip could not be detached, this falls far
short of the exacting standard for fraudul ent conceal nment,
whi ch requires proof by "clear, precise, and unequi vocal

evidence," of, inter alia, defendants’ conceal nent of the

facts for the purpose of obtaining delay on the plaintiff’s
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part in filing a conplaint on her cause of action. Bartone v.

Robert L. Day Co., Inc., 232 Conn. 527, 533 (1995) (citations

om tted); accord Bound Brook Ass’'n v. Norwalk, 198 Conn. 660,

666 (1986). Here, there is no evidence that defendants

pur posefully attenpted to hide the rules and practices
governi ng conveyances of land; |let alone that they did so with
the intent to prevent her fromfiling a mal practice action.

Kal t man-d asel’s alternative tolling argunent, based on
continuous representation, is ineffective given that the
absence of evidence in the record fromwhich a jury could
concl ude that defendants’ subsequent representation of

Kal t man- 3 asel ever related to the conveyance of this twenty-

foot parcel of land. See Rosenfield v. Rogin, Nassau, Capl an,

Lassman & Hirtle, LLC 69 Conn. App. 151, 166 (2002).11

F. Resi dual Cl ai ns
Finally, Kaltman-d asel’s conplaint contains a "catch-
all"™ allegation:
During the years 1995 through 1998 the defendants

engaged in a pattern of representing the plaintiff
in financial and real estate matters while

Whi |l e Attorney Dool ey advi sed Kalt man-G asel in 1998
t hat because her contract to sell Sugar Hill included the
twenty-foot strip of land, that strip nmust be conveyed absent
sonme contrary agreenent with the buyer, such advice cannot be
said to relate back to the 1989 conveyance of the | and.
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si mul taneously representing her adversaries in said
matters, with resulting economc |oss to the
plaintiff.
Compl. § 6(H). To the extent this claimis not waived by
plaintiff’s failure to argue it in opposition to summry
judgnment, see supra note 10, it is unavailing given Kaltmn-
G asel’s deposition testinony. She testified that the only
ot her matter enconpassed by this allegation was her suspicion
that Attorney Dooley "was protecting ny former husband’ s
interests while representing ne." Kaltnman-Gd asel Dep. at 195.
I n support of this suspicion, she opines that this suspicion
is supported by: (1) Dooley’'s alleged failure to offer Kenneth
Kal t man’ s demand notes as coll ateral on Kaltman-d asel’s
| oans; and (2) Kaltman’'s all eged paynment, through Dool ey, of
$10, 000 for Kaltman-d asel to hire a bankruptcy attorney. See
id. at 197-198. She offers no evidence, however, to show that
any bank woul d have accepted Kal tman’s demand notes as
collateral (and thus can prove no damages), and she provides

no basis for any claimthat Kaltman's gift of $10,000 harned

her in any way.

[11. Concl usi on
For the reasons set out above, defendants’ notion for

sunmary judgnent [Doc. #36] is GRANTED. What remains in this
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case are defendants’ counterclaims for unpaid | egal fees and

the quantum neruit val ue of unpaid | egal services rendered to

Kal t man- d asel. See [Doc. #10] at 2-3 (setting out these
counterclains); [Doc. #21] (dism ssing counterclainms for
vexatious litigation).

I T 1S SO ORDERED

/sl

Janet Bond Arterton, U.S.D.J.

Dat ed at New Haven, Connecticut, this 18th day of October,
2002.
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